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Guidéines of the Committee of Ministersof the Council of Europe on
impunity

Preamble

The Committee of Ministers,

[a] Recalling that all perpetrators of acts amauptio serious human rights violations
must be held to account for their actions, inclgdine instigators and organisers of
such crimes;

[b] Considering that the lack gf-su@tcountability encourages repetition of crimes, as | Formatted: Strikethrough |

perpetrators and others feel free to commit furtiéfiences without fear of
punishment;

[c] Recalling that impunity for the perpetratofsagts amounting to serious human rights
violations inflicts additional suffering on victinend their families;

[d] Considering that impunity must be fought as atter of justice for the victims, of
prevention of new violations by deterrence, andigfiolding the rule of law as well
as the public trust in the justice system;

[e] Bearing in mind the need for States to coojgeaa the international level in order to
put an end to impunity;

[f] Reaffirming that it is the goal of the Counaidf Europe to eliminate impunity
throughout the continent;

1 Comment [S]1]:
‘Considering’ seems to be a
stronger term, more appropriate i

Human Rights and Fundamental Freedoms (ECHR),tasieted by the European

Court of Human Rights—n-itshroughout itscase-law, and the standards of the | mean that the guidelines are based
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European Committee for the Prevention of Torturel &mhuman or Degrading
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[h] Bearing in mind the need to ensure that, whighting impunity, the fundamental Font
rights of persons accused of serious human rigbtations as well as the rule of law [ Formatted: Strkethrough |
are respected;

on those resources.
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disseminated among all authorities responsibléhferfight against impunity. guaranteed by article 13 of the
Convention




A. The need to combat impunity

l. These Guidelines address the problem of impunitgépect of serious human
rights violations. Impunity arises where individsiaesponsible for acts that
amount to serious human rights violations are naught to account. It
occurs in member States of the Council of Europmamy contexts, including

| inter alia abuses committed by police officers and prison dsjaforced -
disappearances; killing of journalists, human sgtiefenders and witnesses
‘ by allegedly unknown persons; as well lagye-scale violations of human

rights committed by security forces in conflicusitions,

The lack of accountability for such acts is faalti@d by factorglaying at each!
moment encircling the commitment of the act (or sthing like that)such as |
the willingness of officials to cover up seriousran rights violations and the
creation of negative peer pressure on those wiemnatt to report them, as:
well as by passivity of the prosecution servicdagein criminal proceedings
‘ and excessive leniency by judgeseffective condemnation of perpetrators,

of law.

B. Scopeof theguidelines
l. These Guidelines deal with impunity for acts thatoant to serious human
rights violations and which are within the jurigitic of the State concerned.

. They are addressed to States; and cover the adidbtes, including those
carried out through their agents. They also colier gositive obligations of
| States in respect of the actiongioh state agenjndivi

Il For the purposes of these Guidelines, “serious humghts violations”
concern the right to life (Article 2 ECHR), the pibition of torture and
inhuman and degrading treatment or punishment ¢l&rt8 ECHR) and the

prohibition of forced labour and slavery (ArticlEE€HR).

IV.  Where expressly stated in the Guidelines, certaiings violations of the
right to liberty and security (Article 5 § 1 ECHRMe also covered.

V. In the Guidelines, the term “perpetrators” referpérsons having committed
acts or omissions amounting to serious human rigbtations

VI. These Guidelines complement, rather than replaber atandards relating to

impunity. In particular they neither replicate rgualify the obligations and

‘| Deleted: large-scale violations of

\ should be placed at the end of the
' list.

States must fight impunity as a matter of individuatice, as a deterrent with\\y { Deleted: abuses committed by}

respect to future human rights violations and asa#ter of upholding the rule

1 Comment [S]5]: We should

-1 Comment [S]6]: Wider

Comment [S]3]: Vocabulary
used by the Court

human rights committed by
security forces in conflict
situations

Comment [SJ4]: | would place
abuses of police officers and
prison guards at first considering
the particular importance of those
acts, illustrated notably by the hig
number of condemnation by the
Court.

On the other side, as conflict
situations are in principle
exceptional, reference to them
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police officers and prison guards
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insist in the guidelines on the
specific and enhanced obligations
that states have regarding persons
deprived of their liberty - see
notably Slimani c. France, § 27
and many other arrests

concept covering also groups ang
enterprises
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homagian law and

responsibilities of States under
international criminal la

international

\
\

States authorities including state officials anatestrepresentative should show\\

commitment to combat impunity. When necessary, ghasthorities should:
publicly condemn serious human rights violations.

2. States should take—practical—measuresicies to prevent or ,CP,”JD@E @n
institutional culture within their authorities whicpromotes impunity. Such

measures may include:

« Making the relevant authorities aware of their galions with respect to
preventing impunity;

+ Sending clear signals from the very top of the eespe hierarchies that
human rights violations will not be tolerated;

« Raising awareness that culpability for such actereds beyond the actual
perpetrators to anyone who knowingly fails to répdinem;

« Establishing or reinforcing appropriate traininglaontrol mechanisms;

* Promoting transparency;

¢ Introducing anti-corruption policies;

« Promoting a culture where it is regarded as unpsifmal and potentially '

career-damaging to work and associate with colleaguho commit human
rights violations;
JPromotlng a culture of respect for human rights aystematic work for the

+ States should take measures to encourage the ingpait serious human
rights violations and consider making such repgriompulsory.

e States should take measures to protect those imgpostich acts from

retaliation.

3/. Establishing a strong criminal policy aiming @teventing, suppressing arnd//

punishing serious human rights violations, |ncImlqufefnfp[ggmgnjfrn@ghlnqry
for the prevention, suppression and pumshﬁnent

- Comment [SI8]: Maybe to ad 1

/ /| measures also aim at combating
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practical measures
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Comment [SJ11]: Redacted as
such, the link with the institutional
culture does not clearly appe
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| Comment [SJ12]: Such

institutional culture — they should
therefore be part on point 1.

Comment [SJ13]: On my

'| opinion, this is not the good place
for this. | suggest to have one
separate title on non judicial
mechanisms.
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Comment [SJ14]: This point is

>Criminal policy would be better
placed as it does not generally
consist in legislative measures bu
rather in practical measures, plan
of actions, ...
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Il. Legidative measuresto prevent impunity

1. With-regardto-therightslisted-in-Part-Bl—of the-guidelinesStates have positive
obligations to adopt corresponding criminal-law \psins to protectagainst

serious_human rights violatiorthese—rights backed up by a law-enforcement - { comment [$315]: cleare |

machinery for the prevention, suppression and pumést of breaches of such
provisions._Those provisions should provide for appropriatdéustay penalties
for those found guilty of breaching them.

2. In addition to criminal proceedings, States shquidvide for the possibility of - -
disciplinary proceedings againsiate agentsfficials along with safeguards that
3. States should ensure that their legislative frammkvwamntains no loopholes or

gaps which contribute to impunity.

4. need for a legal and administrative framework fog tise of firearms likely to
deter and penalise personal injuties

111 Procedural guarantees in order to protect persons in custody or detention
from serious human rights violations

States should ensurprocedural guarantees to individuals in custody or in

T

alleged victims are not dissuaded from lodging caings, - W

Formatted: Bullets and
Numbering

Comment [SJ16]: proposition
to have a separate title on non-
judicial mechanisms

detention, in order to prevent-deteany ill-treatment or unlawful detention that - { Formatted: Strikethrough |

might otherwise go unpunished. In particular, staghould take any leqislative or

other measure in order to ensure:

1. [The right of the person in custody to inform atigaand a lawyer e

2 The right of the person in custody or in detentiorbe examined by a
doctorefhisewnehoice

3. That States must take effective measures to saf@@eaminst the risk of -
disappearance such as the keeping of “custody dst@oncerning the
date, time and location of detainees, as well &s dlounds for the
detention and the name of the persons effectin§tidtes must conduct
investigations into arguable claims that a persas heen taken into
custody and has not been seen since. !

4. |When carrying out-arrests onterrogations, State officials must not take
measures such as wearing masks or blindfoldingireeta which would 2
hamper their |dent|f|cat|on in Iater criminal |n\tmt|on§ .

one establishment to another, State agents mudbketmeasures such as wearing

! 7SeePlhan v. TurkeJGC], no22277/93, para. 6Report2000-VIl, Kelly and Others v. United Kingdom
30054/96, para.

94, 4 May 2001 Tashin Acar v. Turkey® 26307/95, 8 April 2004, para. 22Kykayev v. Russja°® 29361/02, 15
November 2007 and al®ati and Others v. Turkeyn® 33097/96 et 57834/00, concerning ill-treatmantoung
detainees and a pregnant woman while in policeodyst

/

of new title

- -| Comment [S]17]: Proposition}

Comment [S]18]: Peut étre
développer les nuances dans le
rapport explicatif - see exeption i
would hamper the good conduct if
the investigation
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Comment [SJ19]: This might
need to be nuanced.
Concerning the wearing of masks
by states agents, such measures
might sometimes be necessary fa
the protection of states agents
conducting special interventions,
for instance. According to the
CPT, such practice do not need to
be prohibited but strictly controlled
and only used in exceptional cases
duly justified — considering that it
is rarely justified in prison.
Concerning the blindfolding of
detainee, such measures might be
used for their transfer, notably
from the prison to the tribunal. It is
then justified by the avoidance of|
evasion.
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masks or blindfolding detainees unless exceptisitahtions dully justified and under

strict control. |

5. Use of force by state agents for the performancethefir duty should be.

1 Comment [S]20]: (In addition,

information on specific situation
targeted here might be given in t
explanatory report)

systematically recorded

.|

Formatted: Bullets and
Numbering

6. |Regarding guarantees against arbitrary or unladéténtion, states must ensure the.

D. Determining facts, responsibility and consequences of violations

| Comment [S]21]:

Proposition of amendment - | am
trying to make here reference on

the use of force by prison staff —

see cpt standards, p.17, § 53

I. The duty to investigate

1. The obligation to protect the right to life undertidle 2 ECHR requires that there
should be some form of effective official investiga when individuals have been killed,

Comment [S]J22]: Proposition
of amendment -The respect of
such dispositions is a mean of
avoiding unlawful or arbitrary
detention and so impunity on it as
there is a control by judicial
authority

whether by State agents or private persons. THistdunvestigate applies to all killings
involving the use of force as well as other suspisior unlawful killings. It also arises in
situations in which it is uncertain whether or tio¢ victim has died, such as in cases of
disappeared persond&/hen a detainee is found dead, states must alemnduct effective
investigations, even if he allegedly committed &léé The duty has an absolute
character; neither the prevalence of violent armclshes nor a high incidence of
fatalities can justify exemptions from_iDbligation of states to protect the right to life
imply also an obligation of conducting an effectimgestigation when persons have been

killed following dangerous activities or naturagdsters.

/{ Formatted: Strikethrough
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2. The same procedural obligation applies in casemditations of violations of the
prohrbrtron of torture and mhuman and degradrrmﬁtment or punrshment (Article 3,

/| the title ‘procedural guarantees in

Comment [S]23]: Moved to

order ..." as it constitutes
preventive measures.

r

of amendment - CPT contribution,

Comment [SJ24]: Proposition
§29

\Whenever a_suspect brouqht before prosecutorraludmral authorrtres aIque ill-
treatment, those allegations should be recordedwiiting, a forensic medical /
examlnatron should be ordered and the necessary sk®uld be taken in order to ensure

'|' of amendment — general obligatig

Comment [SJ25]: Proposition

of investigation for violation of
articles 4 and 5, as there is no
specific Court case law, for what
know

\3 States authorities have obligation to investigatany cases of serious susprcrons of/
violation of articles 4 and 5 ECHR I

II. Criteriafor an effectiveinvestigation

In order for an investigation to be effective,stould respect the following
essential conditions:

2 Slimani v. France; Renolde v. France, Paul andréyiddwards v. United Kingdom, ...

8 Oneryildiz v. Turke)[GC], n48939/99 Reports2004-XII, 30 November 2004
Boudaieva and Others v. Russia15339/02, 21166/02, 20058/02, 11673/02 et 15343/02

Deleted: <#>States must take
effective measures to safeguard
against the risk of disappearance|
such as the keeping of “custody
records” concerning the date, tim
and location of detainees, as wel
as the grounds for the detention
and the name of the persons
effecting it. States must conduct
investigations into arguable clai
that a person has been taken inti
custody and has not been seen
since. When carrying out-arrests pr
interrogations, State officials mu
not take measures such as wearing
masks or blindfolding detainees
which would hamper their
identification in later criminal
investigations.{
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secure accountabilitgnd toprevent any appearance of collusion in or tolerariaelawful '
acts.

There must be a sufficient element of public sonutf the investigation or its results to

Adequacy

The investigation must be capable of leading toetstablishment of the true facts
of the alleged incidents as well as the identifazatand punishment of those
responsible. ‘

Comment [S]26]: (It can be

'| added in the explanatory report

that effective investigation must
not be based only on statements of
someone part of the operation,
potentially involved or the
commander — ECHR case law)

Thoroughness

The investigation should be comprehensive in scdpés requires the taking of
all reasonable steps to secure relevant evidenoh ss identifying and
interviewing the alleged victims, suspects and etymsgses; examination of the

Comment [SJ27]: in England

/| en Wales, it seems that the polic
1| prosecute together with the Cro

prosecution service. The term
‘prosecution’ would not therefore
be convenient het

scene of the alleged violation for material evideres well as gathering forensic | “ (
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and medical evidence by independent specialist® &hidence should be J‘
assessed in a thorough, consistent and objectineena

| 1| of amendment Compendium of the
| ““ /| case law of the Court, p.

Comment [S]J28]: Proposition

Impartiality and independence |
Persons responsible for carrying out the investgatmust be impartial and |
independent from those implicated in the eventds Taquires the absence of
hierarchical or institutional links; in particuldhe investigators may not form part
of the same unlt or service as the officials wh® subject of the mvestlgatlon If ‘

Comment [S]29]:
| Point E.I.
|| As it appears from the content of

Initially

those lines, the participation of
victims and next of kin is
particularly essential at the
moment of the investigation —and
should be seen therefore as a
criteria for an effective
investigation.

latter must exercise close and effective supemisimvestigators must be :
independent in practice.

Promptness o
The investigation must be commenced with sufficipr@amptness in order to,
obtain the best possible amount and quality of eswié available. It must be
completed within a reasonable time. !

| | itis the right of the “partie civile”
/| to be involved in the investigation.

Comment [S]J30]: In Belgium,

In principle, anyone has the right
to apply for being “partie civile”.
The investigating judge might
however refuse if he considers that
the individual has no interest in the
dossier.
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Public scrutiny

/| kin’s” — only victim and if

Comment [S131]: Or “next of

incapacity of the victim, the next
of kin

“ | Comment [S]32]: Sometimes,
;‘ access to the file may hamper the

good conduct of the investigation
the prosecuting authoritig” 117

r;\

Deleted: Victims and their
families should have

Comment [S]I33]: In Belgium,
there is either a right to access t
the file at the end of the
investigation or a possibi[

the extent necessary to safeguard their legitinmdéeests. {

Deleted: and be abl

- |State should ensure that their legislative framéwerl withaccess to the ,

B { Deleted:

case-fileand the possibilityo obtain copies of any witness stateménts of [

U J

Deleted: in advanc

the testmony,
- | Victims and their families should be able to as& thvestigating |udqe
(/fauthorities in charge of the investigations) todey any necessary .

-| Comment [SJ34]: In Belgium,

proceedings are inquisitorial which
involves that it is not possible to
obtain access to witnesg” 3] pnt

measures, including hearing of their evidence at tf the witness, a
confrontation or inspection of the scene of thengveand ordering the

Deleted: in order to be able to
question the witnesses upon giving
evidence.




production by another party of a document relevarihe investigation or
of an expert report. ~ { Comment [S335]: Proposition

of amendment - Additionally, in
- Where it is necessary for their participation ie froceedings, legal fi'd (ol petay et i

should be granted added, that “in order to avoid an

_ unnecessary or abusive request, the
States should apply protective measures to enkatevictims and thelr authorities in charge of the
families are not intimidated or otherwise dissuaffedn participating in investigations might not give
mvestlgatlons satisfaction to the request. In such

cases, they must however dully
- Victims and their families should be regularly infeed of the progress of | lustify their decision

investigations and all relevant decisions madduding the outcomes of ' | comment [$3361: Should be

investigations. 1| defined on the explanatory
' | memorandum — States may impose

conditions to legal aid —
referenced with financial means

L. . . ‘} but also the kind of proceedings,
[11. Authorities must act of their own motion \| for instance

o . . . . . . . Comment [S337]: Should be
1. Once indications of serious human rights violatibase come to their attention, defined in the explanatory

.. . . . . . memorandum — indeed we have
authorities must act of their own motion and comaeean investigation. different types of ‘legal aid'’. For

us, | may mean the ability to have
a free lawyer or to be exempted
from the cost of the proceedings.

2. The fact that the victim wishes not to lodge ancadf complaint, later withdraws
such a complaint or decides to discontinue the ggdimgs does not of itself
absolve the authorities from their obligation torrgaout an effective
investigation.

V. International cooperation

States should foster international cooperation wirerestigating serious human
rights violations.

V. Investigation of motivesfor the offence

When investigating serious human rights violatioS$ate authorities have the
additional duty to take all reasonable steps taldish whether the incident was hate-

motivated\ -~ | Comment [S138]:
77777777777777777777777777777777777777777777777 We often have this kind of

. X X X X provision in documents aiming at

V1. Termination of investigations protelcting specific groups of

people.

L. Lo . L i However, in a document aiming at

1. Decisions to refuse to initiate or to terminategswgations may be taken onIy by combating impunity, | do not

. . : : really see the added value of this
an independent and competent authority upon théraingl prompt consideration S [y e, faE

of all the relevant facts. They should be duly cees(/motivated?) with impunity the problem is the
”””””” . act in itself and not really the
motive.
2. Such decisions must be subject to appropriate isgrind challengeable by
means of a public and adversarial judicial process. | comment [S339]: Proposition
of alternative to the word *

reasoned’

VII. Theduty to prosecute

L. Investigations must be capable of leading to eﬁectrlmlnal proceedings
against those responsible, where the facts wathasti
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imdividgad, e
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2. The essential conditions for an effective invediagra also apply at the\
prosecution stage. .

Comment [SJ40]: This part of

the sentence could be interprete

as denying the first part of the

sentence — It could be replaced by
“ without prejudice of the

presumption of innocence

VIII. Command responsibility
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1. In considering prosecution, the doctrine of commaesponsibility should be
applied, according to which superiors are held oasjble for the acts of their |
subordinates if they knew or should have knownhoke acts but failed to take |
reasonable measures to prevent them.

2. While the following of superior orders or instrumts may mitigate punishment, it;fe‘
is not a valid excuse and may not serve as a defieom accountability.

I X. Restrictions and limitations

States should ensure that Iegitimate restricticmislmitations on investigations an“d

possible because of time bars, this should not dmghe continuing of investigation rn
order to allow for compensatron of the victims ahdir families. Amnesties should not

X. Court proceedings

1. States should ensure the independence and impgrtisithe judiciary as well as

“‘J‘ placed In the explanatory report.
/| Moreover, we think that this nee

to be nuanced. Indeed, if we refer
to the scope of the guidelines, thi
would mean that there could neve|
be time bars in cases of murders
tortures, inhuman or degrading
treatments or punishments, forced
labor and slavery, arbitrary
detention, either at the
responsibility of the states or of
privates > this seems to be very
wide and not very practicable —
time bars have an utility and must
not be seen only from the angle g
impunity — for instance, it is also a
mean of protecting rights of
defendants.

Comment [SJ41]: Should be {
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If we take the case, of Belgium,
prosecution may be impede by
time bars but we consider it

necessary as the author has a righ
to be forgotten and the victim has a
right to turn the page after several
years.

-

However, time bars only impede
prosecution but not the ability of
investigating on the file. This has
the effect that if the investigation
successful, victim would have the
possibility to ask for
compensation.

[

the separation of powers, in particular in politicaensitive cases. Prosecutor
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and judges should not fear dismissal or reprisdisr a@aking decisionson
individual cases

: Underline, French
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2. Undue procedural delays may violate the duty ofr@mpt investigation WhICh

Formatted: French (France)

extends to the criminal proceedings as a wholéydirag the judicial phase.
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3. Persons accused of having committed serious huigats rviolations have the
right to a fair and public hearing within a readuleatime by an independent and
impartial tribunal established by law.

| XI.Commensurateappropriatesentences

amendment - indeed, judges and
prosecutors are independent for
decision on individual case.

However, we couldn't exclude a
disciplinary proceedings for judges
and prosecutors regarding their

)

)

)

)
Comment [SJ42]: Proposed

he
work in general

\\{
\
\

seems to be more suital

4 To be discussed whether this passage should tathiecluded in the “Texts of reference”. {

Comment [S143]: This word J
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1. [Serious human rights violations may in effect gotudlly unpunished if
insignificant or minimal penalties, which may indki suspended sentences, are
imposed on the perpetrators or if they are not estibfl to disciplinary
proceedings and measures. While courts are frefx teentences within the
parameters set by law in any given case, sentemggopriate to the offence
committed and capable of deterring others must badéd out to those

perpetrators who are found guilty. __ - | comment [S344]: It must be
S pay attention to the rights of the
condemned persons.

2. When fixing a sentence, courts must take into accall relevant factors
: : : We should not for instance fall into
prescribed by domestic law, e.g. the particulauratof the offence and the | J'(iome criminalist system in

gravity of the damage done. favor of long and strong sentence

which is not promoted by the CPT.

. . . We could for instance have a word

XII. Implementation of domestic court judgments Lor alternative measures to prison
etention

»

Domestic court judgments should be fully and spgedkecuted by the law-
enforcement authorities.

XI11. Non-judicial complaint procedures

States should also consider providing for non-jiadicomplaint procedures such as
parliamentary inquiries or the establishment of od#persons as useful

complementary procedures to the judicial remediesanteed under the ECHR. __ - | Comment [SJ45]: Maybe, it
- would be better to have a separa|
title “F” for the non judicial
complaint mechanisms and
procedures.

o

Comment [SJ46]: To replace
with something more suitable
considering the content hereafter|
and for instance the
implementation of judgment
ECHR
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II. Criteria for an effective

investigation
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2. \Victims of serious human rights violations are #edi to get an appropriate

compensation for pecuniary and non-pecuniary damditmyving from the '

violation.

)

3. When appropriate and in_particular, in case of eabn of article 2, family "\

members are also entitled to compensation for daachages.|

[11. Implementation of judgments of the European Court of Human Rights

1. When the European Court of Human Rights findgotation on the basis of a .
failure to investigate effectively in a particulease, the State concerned must fully
and speedily execute that judgment. The executidheojudgment is not limited to
the payment of just satisfaction. The State coresbrehould take all necessary

measures to ensure that an effective investigadioarried out.

2. States must take general measures to addreaadbdying causes of the violation

in order to ensure that similar violations do notur in the future.

11

[
i

- Comment [SJ48]: the right to

effective remedy represent the
main point of the guidelines - this
would therefore be better placed
the preamble, possibly with
additional reference to the right tg
fair trial guaranteed by article 6

=}
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| Comment [S]49]: There

should always be right
compensation for violation of
serious human rights violations
(article 2, 3, 4, 5).

The distinction that must to be

done refers to cases when family|
member also suffer of the situatiq
which occur especially when therg
is a breach of Article 2, implying

S5

|| disappeared
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Page 7: [1] Comment [S]32] SPF JUSTICE 2/23/2010 12:17:00 PM
Sometimes, access to the file may hamper the gooduct of the investigation — the prosecuting
authorities should then have the possibility tasefaccess.

Page 7: [2] Comment [S]33] SPF JUSTICE 2/23/2010 4:18:00 PM
In Belgium, there is either a right to accesshioftle at the end of the investigation or a pasigitio ask
for an access (which might be refused, for the gamdiuct of the investigation) during the invedtigia

Page 7: [3] Comment [S134] SPF JUSTICE 2/24/2010 10:30:00 AM
In Belgium, proceedings are inquisitorial whichahxes that it is not possible to obtain accessvitness
statement in advanc8econdly, we know different types of rules, relgag time and specific terms
modality of access to the file depending on thatjposstatut of the victim (‘partie civile' or ngr
instance) and the type of procedings (startedeatrtbtion of the prosecution office or of the victim...).
Therefore, we prefer something more general consigi¢hat victims and families should have access t
the file but that time of the access and spea#fims may differ from one case to another.



